Sexual abuse of women in Bosnia and Herzegovina - instrument 

of the crime of genocide

The applicable rules of the international law have recently provided for the problem of sexual abuse in armed conflicts. Until the establishment of ad hoc ICTY and then ICTR, then the Special Court for Sierra Leone, these crimes made part of the unsanctioned “war” practice, with the exception of some recent case-law in the Tokyo International Military Tribunal.
 The war events in former Yugoslavia, especially during the international armed conflict in Bosnia and Herzegovina will open issues of how to treat these crimes and how to provide clear legal and multidisciplinary scientific answers to these issues. Ample studies have presented facts about massive sexual abuses over the ethnic group of Bosnian Muslim women, and that was the basis for international community to start thinking about these crimes as separate crimes in the international law. Even during the first months of aggression against Bosnia and Herzegovina, news reports informed the public about the extent of sex crimes in Bosnia and Herzegovina. The American newspapers Newsday and journalist Roy Gutman were among the first ones to report about the extent of “horror of rapes in Bosnia“
. Riyaset of Islamic Community in Bosnia and Herzegovina, as the umbrella organization for the Bosnian Muslims issued numerous public announcements, called for respect for these victims, and especially to care for the victims of unwanted pregnancy and look after their children, and warned the world about the functioning of numerous concentration camps for Muslim women
. Man organizations within UN
, European Union
, research institutes, NGO’s
 and numerous researchers
 reported about their field studies and organized counseling and scientific conferences about these issues
. Independently, the UN Commission for Human Rights in its Resolution 1992/S-1/1 of 14 August 1992 ordered a review of committed crimes in Bosnia and Herzegovina. In their reports, the expert commission under the leadership of Tedeus Mazowiecki stated that “ethnic cleansing is not the outcome of war but its objective” and that “Muslim population was principle victims and they were literally under the threat of extermination”
.
Soon after, Secretary General in the UNSC Resolutin of 6 October 1992 appointed expert commission of five members under the leadership of Cherif Bassiouni, which reported that this was a generalized crime within the political ethnic cleansing with the aim to “ensure that the victims and their family members never return to the places of origin”
. The UN expert commission conducted a specific study on the systematized sexual abuse in Bosnia and Herzegovina from 12 to 23 January 1993. Team made up of four medical doctors and psychiatrists under the leadership of the Director of UN Department for the position of women attached to the Final Bassiouni Report the report on systematic ill‑treatment abuse of women
. The second report of the UN Commission of 21 February 1994 indicated violations of human rights in Bosnia and Herzegovina including massive rapes committed with the aim to “humiliate, dishonor, devaluate, and terrorize an ethnic group as a whole”
. Investigators also pointed at the problems they faced during the research of these crimes, and that “the obstacles in the work are the ongoing war, victims’ pain, fear from retaliation by the perpetrators, victims live among other displaced persons, and Serbs do not allow the investigation in the territories under their control”
. 

Various researches speak about the massive character of these crimes. The European Commission Research Commission, under the leadership of Anna Warburton of January 1993 speak about “dreadful number of raped Muslim women and that the number increases” suggesting that there are “about 20,000 raped women”
, and that “rapes should not be considered a backup for primary objectives but they serve as a strategic objective”. The conclusions of the Research Institute from Vienna speak also about difficulties in establishing the approximate numbers of raped women, and that the raped women would often disappeared or got killed after that. As for those who survived, they were so frightened, ashamed or traumatized that they did not talk about their experiences
. One of the most famous centers for the treatment of victims of rape and sexual abuse in BiH “Medica”, in addition to similar centers in Croatia and Germany treated from 1993 to 1997 about 28,000 women
. All these studies were conducted only in the first third of the war in BiH. Although the first year of aggression against Bosnia and Herzegovina was marked with the biggest number of these crimes, especially during the functioning of numerous detention camps, numerous researchers indicated that these crimes continued in all the occupied territories. 

Various methods of women and children abuse were noted and presented to the public, and then before the courts. Very young girls and young children were the victims of sexual abuse, as well as older women even those older than 82. Special target group were women intellectuals, medical doctors, lawyers, professors
. Women were identified based on their national, ethnic or religious background and they were named a generic name “bula“, which is the name for Muslim women who have the knowledge of religion. Dehumanization, taking away of identity, and reducing a victim to a number in the line for rape were executed as the strategy of genocide: “In the camp in Brčko, there were 1,800 prisoners. There were 600 women in my room. I had the number 31. When they called out your number you had to go.”
. Women were also victims of unwanted pregnancy in the detention camps, and they were told that they had to give life to Serb children
.
Sexual abuse and rape was systematically pursued “not as aggressive manifestation of sexuality” but rather as “sexual manifestation of aggression” or “manifestation of one of the worst forms of aggression known as genocide”.

Sexual abuse of women in form of rapes, sexual mutilation, forced prostitution, sexual enslavement, forced pregnancies, forced sterilization, and other related crimes will be the basis for prosecution of these violations of international humanitarian law which served as instruments of genocidal politics pursued by the then President Slobodan Milošević on behalf of Serbia and Montenegro. For the first time in the history, one head of the state will be directly charged with direct responsibility for sexual abuse of women, committed within the crime of genocide. In the Indictment for Bosnia and Herzegovina, Milošević was charged under counts 1 and 2 with genocide and complicity in genocide, and also with “infliction of grave bodily injuries and mental harm to thousands of Bosnian Muslims during their incarceration in the detention facilities in Bosnia and Herzegovina  (…).Members of these groups, during their incarceration in detention facilities and in the course of their interrogations in those places, in police stations and barracks, were constantly subjected to inhumane acts or were forced to watch those acts, including murders, sexual violence, torture and beating”.

As for the matters of criminal responsibility, ICTY applied its rules on jurisdiction and adjudicated only on the matters of individual responsibility. Although this ad hoc Tribunal does not have the jurisdiction to adjudicate on the state’s responsibility, the trial against Slobodan Milošević, who was also charged with commission of sex crimes in the detention camps will prove that these crimes were committed directly by the top state leadership of Serbia and Montenegro, whose president and the commander of armed forces was Milošević. Thus, in the Trial Chamber Decision of 16 June 2004
 against Slobodan Milošević, ICTY was satisfied that based on the evidentiary documents “Trial Chamber was satisfied beyond any reasonable doubt that there was a joint criminal enterprise which involved leaders of Bosnian Serbs whose aim was to partly destroy the population of Bosnian Muslims, and that the crime of genocide was committed in Brčko, Prijedor, Sanski Most, Srebrenica, Bijeljina, Ključ, and Bosanski Novi
”, and that “accused, not only knew of the genocidal plan of the joint criminal enterprise, but he also shared the intention with other participants to partly destroy Bosnian Muslims as a group in that part of Bosnia and Herzegovina which according to the plan had to be incorporated into the Serbian state”
. 

The work of judicial institutions, both international and national in reference to the crimes committed in Bosnia and Herzegovina, including sex crimes, is still in process.

Some trials related to sexual abuse of women during the genocide in Bosnia and Herzegovina are completed, and they usually involved lower ranking soldiers or members of the paramilitary units in some of the cities or regions. Thus, ICTY in the case Kunarac et al.
, in reference to the town of Foča in East Bosnia rendered a Judgment and will punish for the first time in Europe those responsible for enslavement and sexual abuse of women as a separate crime and separated from other qualifications of crime. Thus, rape and sexual abuse of women, and enslavement of women in detention camps by these soldiers is characterized as crime against humanity. ICTY had similar Judgments for the region of Prijedor
, especially in the cases concerning the concentration camps Omarska and Keraterm, where women were subjected to systematic sexual abuse, then regions Brčko
 and Višegrad
. Many trials against high ranking civilian and military officials of Republika Srpska and Serbia have not started yet. Unfortunately, speaking of high ranking individuals falling under the military chain of command or the civilian structures, trial and the Judgment against Biljana Plavšić, in addition to Radovan Karadžić and Ratko Mladić, key individual for the implementation of the Milošević genocidal policy, will not provide a thorough analysis of her statements and influence on lower ranking perpetrators. In fact, according the rules of ICTY Biljana Plavšić will plea guilty in relation to selected charges in the Indictment, and she will make an arrangement that some of the charges are withdrawn, including the charges of genocide, in exchange for her participation in other cases. Victims and public will be thus deprived of an important link in the clarification of genocidal process of the then Serbia and Montenegro, and their executers in the field. Trial against Radovan Karadžić might give some answers to some of these questions. And finally, potential trial against Ratko Mladić, ICTY indictee at large with the known Belgrade address will most probably open more questions than we could expect answers, especially those related to the responsibility of states for the crimes committed by individuals, who designed and executed the genocidal plan in the field.
� Despite numerous crimes against women committed during the WWII by German, Japanese, and Russian troops, Tokyo and Nuremberg Military Tribunals hardly prosecuted these crimes, relying on the Hague Conventions of 1907





� R. Gutman, “Horrors of raping in Bosnia” – 23 August 1992, in Bosna: witness to genocide, Epi/Habiter-Desclee de Brouwer, 1994, p. 144





� Document of Riyaset of Islamic Community in Bosnia and Herzegovina, No. 14/93 of 16 January 1993, in Muharem Omerdić, Activities in caring for women – crime victims, Sinn of silence – risk of speech, Commission for determination of facts on war crimes, Sarajevo, 2000





� UNESCO, Resolution 11.1-11.6, 27. General Conference, 1995, and UNESCO, Rape as a tool for war, Decision 141 EX/9.3 of the Executive Council





� EU Monitoring Mission, “Report on the treatment of Muslim women in former Yugoslavia – January 1993, in Black book of former Yugoslavia, Documents of Reporters without borders / Nouvel Observateur, Arlea- Le Seuil, Paris, 1993





� AMNESTY INTERNATIONAL, Rapes and sexual abuse committed by the military forces in Bosnia and Herzegovina, EUR 63/01/93, EFAI, 21 January 1993





� “Women at war”, in “Blakc book of former Yugoslavia”, Documents of Reporters without borders / Nouvel Observateur,  Arlea - Le Seuil, Paris, 1993





� See: International Conference on Human Rights in Bosnia and Herzegovina, Zagreb, October 1992; then in Zenica, 23 January 1993, in Sarajevo 10 and 11 March 1999 and similar





� Report E/CN.4/1992/S-1/10 of 27 October 1992





� Final report of the commission of experts established pursuant to Security Council Resolution 780 (1992), annexed to the Letter dated from the 24 May 1994 from the Secretary - General to the President of the Security Council, S/1994/674, 27 May 1994, §250.





� Report E/CN.4/1993/50 of 10 February 1993





� Report E/CN.4/1994/110 of 21 February 1994


 


� Report E/CN.4/1994/110 of 21 February 1994





� ECMM, Mission Conclusions from 18 to 24 December 1992 in “Rape, strategy of ethnic cleansing: from the report of women from Trešnjevka to the mission of European Community, Feminist projects No. 2 , Zagreb, April 1993





� CF. Renate FRECH, Disappearances in Bosnia and Herzegovina, in Manfred Nowak, Women as victims of ethnic cleansing in Bosnia and Herzegovina, Sinn of the silence – risk of speaking, Commission for gathering facts about war crimes, Sarajevo, 2000





� Cf. Erica Fischer, Am Anfang war die Wut – Monika Hanser und Medica mondiale – Ein Frauenprojekt im Krieg, Koln 1997.





� Report Susan Woodward, interview Judy Mann, Washington Post, in Grace Halsell, Women's Bodies a Battlefield in War for „Greater Serbia“, Special Report April/Mai 1993, pages 8-9, in � HYPERLINK "http://www.wrmea.com" ��http://www.wrmea.com�, 28 July 2009





� Grace Halsell, Women's Bodies a Battlefield in War for „Greater Serbia“, Special Report April/Mai 1993, pages 8-9, in � HYPERLINK "http://www.wrmea.com" ��http://www.wrmea.com�, 28 July 2009





� ICTY, Judgment against Kunarac et al, 22.2.2001, in www. icty.org





� Manfred Nowak, “Women as victims of ethnic cleansing”, in Sinn of the silence – risk of speaking, Commission for gathering facts about war crimes, Sarajevo, 2000.





� Pursuant to Rule 98bis of the ICTY Rules on procedure and evidence, the defense may, after the completion of the prosecution case, file a Motion for decision on acquittal. Decision of 16 June 2004 was made on this basis, and although it does not bear any mandatory legal character, it is an important document for further studies of genocide in Bosnia and Herzegovina, in terms of legal qualification and the spread of this crime, and in terms of responsibility for the committed genocide





� ICTY Trial Chamber Decision of 16 June 2004. (Milošević case), § 246., Institute for Research of Crimes against Humanity and International Law at the Sarajevo University, Sarajevo, 2007, p. 145





� Idem, § 288 (7).





� ICTY, case Kunarac et al. (IT-96-23 i 23/1) Foča, in � HYPERLINK "http://www.icty.org" ��www.icty.org�





� ICTY, case Kvočka et al. (IT-98-30/1) Omarska, Keraterm and Trnopolje camps, in � HYPERLINK "http://www.icty.org" ��www.icty.org�





� ICTY, case Jelisić, (IT-95-10) Brčko, in � HYPERLINK "http://www.icty.org" ��www.icty.org�





� ICTY, case Vasiljević (IT-98-32) Višegrad; case Milan Lukić and Sredoje Lukić (IT-98-32/1) in � HYPERLINK "http://www.icty.org" ��www.icty.org�





PAGE  
1

