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Bad law from the Hague (once again)
Only four months after the decision to free Ante Gotovina and Mladen Markac, the ICTY Appeals Chamber on 28 February acquitted one more prominent military leader, Momcilo Perisic, with another surprising and controversial reversal of a previous conviction at the 1st instance stage. 

Before the acquittal, Gotovina and Markac had been sentenced in 1st instance to respectively 24 and 18 years of imprisonment for crimes against humanity and other war crimes committed in 1995 in the course of Operation Storm. In the case of Perisic, the Appeals Chamber annulled a punishment of 27 years of imprisonment for crimes against humanity and other war crimes committed in Sarajevo, Srebrenica and Zagreb between 1993 and 1995.   

Although very different with regard to the nature of the crimes in question, the two acquittal decisions can be likened from the point of view of the quality of the legal reasoning, characterized by an abundant use of captious arguments and an interpretation of the law that, due to its abstractness and rigidness, results in its practical inapplicability to the reality of atrocities committed in time of war. Let's see how the law was twisted in Perisic's acquittal. 

Momcilo Perisic was appointed Chief of the General Staff of the Yugoslav Army “VJ” in August 1993. As the most senior officer of the VJ he oversaw and administered the Yugoslav Army’s provision of extensive support to the Army of Republika Srpska, or “VRS” and to the Army of the Serbian Krajina, or “SVK” until the end of the conflict. This assistance included the transfer of  thousands of officers from the Yugoslav Army to the two separatists Armies, vast quantities of  ammunitions, shells and fuel, as well as technical assistance. 

The ICTY 1st instance panel found him guilty for aiding and abetting the crimes committed by the VRS during the siege of Sarajevo and the fall of Srebrenica. According to the well-established jurisprudence of the Hague Tribunal, an individual is criminally responsible as an aider and abettor if these elements are fulfilled: (a) he carries out acts specifically directed to assist, encourage or lend moral support to the perpetration of a certain specific crime, (b) this support has a substantial effect upon the perpetration of the crime and (c) he knows that his acts assist the commission of the specific crime of the direct perpetrator.
 In the 1st instance, the judges established beyond any reasonable doubt that: Mr. Perisic, through his actions assisted the VRS in pursuing war strategies and objectives which were inextricably linked to the systematic perpetration of crimes against civilians; that his assistance substantially contributed to the commission of those crimes since the VRS basically depended on the VJ support to conduct its operations; and that, considering his knowledge of VRS' practice of intentional targeting of civilians, he was aware that such aid would contribute to the commission of war crimes.

The Appeals Chamber did not disputed the findings related to both the conduct of Perisic and of the VRS; however, with a majority of four judges and one dissenting, it held that they were not sufficient to enter a conviction for aiding and abetting in the commission of the crimes. The Appeals Chamber affirmed that the 1st instance judges made a mistake when they failed to assess whether the aid was specifically directed to the commission of the crimes by the VRS, as required in the above-mentioned definition of “aiding and abetting”. This conclusion may appear as legally sound since every element composing a criminal conduct has to be proved in order to enter a conviction. The problem with the stance taken by the Appeals Chamber is that numerous previous decisions on appeals in other cases had decided to either ignore this element of “specific direction” or to consider it as implied or, better said, absorbed in the findings related to the other elements of “aiding and abetting”. As we will see below, the approach followed in these previous decisions was reasonable and was wisely followed by the 1st instance panel, given the flimsy nature of the “specific direction” requirement. Indeed, in a situation in which we have an army supporting another army for an extended period of time and through the delivery of a large number of soldiers and weaponry, it seems difficult, if not impossible, to materially distinguish aid directed to the perpetration of crimes by the backed army as opposed to support to the general conduct of military operations by the same army. Once delivered, weapons and soldiers will normally be used for both legitimate and criminal acts of war.

While the Appeals Chamber acknowledged that previous decisions had largely disregarded the “specific direction” issue, it unwarrantably decided to depart from this approach and held that this requirement should be given a separate and specific content. The most troublesome part of the appeal decision regards its attempts to identify this content. The Chamber stated that proving “specific direction”  requires evidence establishing a direct link between the support provided by the aider and the crimes committed by the direct perpetrators. If read plainly, this statement is not controversial and does not require more then what had been established by the 1st instance Judges; they had effectively identified this link in the fact that, since the VRS’s war strategy was inextricably linked to crimes against civilians, Perisic's assistance would inevitably contribute to their perpetration. The Appeals Chamber, however, gave an interpretation of this requirement which basically makes it impossible to prove when the assistance is provided on a large scale by the highest authorities of a State. The 2nd instance Judges did not challenged the findings related to the direct link between VRS' military goals and the systematic perpetration of crimes against civilians; they argued however, that proof of “specific direction” required a finding that all VRS activities in Sarajevo or  Srebrenica were criminal in nature. Not surprisingly, they concluded that this was not the case. It is indeed extremely difficult to even conceive an army which, in the context of an armed conflict, carries out criminal acts exclusively. The fact that an army routinely and systematically commits war crimes does not exclude that it will typically also carry out legitimate military actions. The Appeals Chamber, however, seems to believe in the existence of “absolute evil” troops. 
According to the Judges, another way in which the standard of proof set by them could have been satisfied is that Perisic, for example during meetings of the Supreme Defence Council of Yugoslavia, advocated  specifically directing aid to support VRS crimes. This would actually mean that Perisic should have clearly indicated that the soldiers and weaponry sent to the VRS were to be used to systematically target and kill civilians. No evidence, of course, could be found of a similar instruction. Which high ranking leader would be so reckless to use such a plain language? More importantly, what would be the purpose of using such language in a situation in which the military goals of the supported army are inextricably linked to the commission of systematic crimes? In a similar fashion, the Appeals Chamber found that the types of aid provided by the VJ to the VRS were not incompatible with lawful military operations. However, apart from weapons which are specifically prohibited under the laws of war (like the chemical and biological ones), basically all other kinds of assistance from an army to another can be used for both legal and criminal acts of war. 
All considering, the Appeals Chamber implicitly and unreasonably raised the standard of proof by requiring that aid would be exclusively directed to the commission of crimes, something which had never been required before and is extremely difficult to prove. Taken together, the cumulative effect of this decision and the previous one in Gotovina-Markac is to give much broader freedom of action to high ranking officials who, like Gotovina, by ordering the shelling of urban areas are at risk of being charged for the war crime of indiscriminate attack and who, like Perisic, are in charge of administering military aid from one State to a distinct separatist Army and could be held responsible for crimes committed by this Army. Considering the support recently given by some Western Countries to rebels in Lybia and currently in Syria, the Perisic decision could be read as an attempt to set standards which would make unlikely for these Countries to be held accountable for crimes committed by the rebels. While it is necessary to avoid an interpretation of the law which would make officials of a supporting Country responsible for any crime committed by the supported agents, the author believes that this problem had been properly tackled in the 1st instance Perisic judgment. The 1st instance judges based their conviction on the fact that Perisic assisted the VRS in pursuing war strategies and objectives which were inextricably linked to the systematic perpetration of crimes against civilians. This requirement would exclude criminal responsibility of an aider for isolated and sporadic crimes committed by members of the supported forces, unless it could be proved that the aider specifically wanted to support the commission of those crimes. In this light, Perisic's reckless acquittal sounds like an encouragement to support armies which have the systematic violations of human rights as their trademark. 
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�	HELP FOR TRANSLATION: this is the official ICTY translation of similar text in BCS: Pomagač i podržavalac izvršava djela konkretno usmjerena na pomaganje, ohrabrivanje ili davanje moralne podrške počinjenju nekog konkretnog krivičnog djela, i ta podrška ima značajnog učinka na počinjenje krivičnog djela. […] . Kada je riječ o pomaganju i podržavanju, element stanja svijesti koji se traži je znanje da djela pomagača i podržavaoca pomažu počinjenju konkretnog krivičnog djela od strane glavnog počinioca.[...]








