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CONTINUITY OF BOSNIAN AND HERZEGOVINIAN STATEHOOD





Ever since the “Land of Bosnia” was first mentioned in “De administrando imperio” by the Byzantine emperor Constantine Porphirogenet in mid-X century, until today, Bosnia has passed through different forms of state and political forms of organisation of power and corresponding legal systems.





	Bosnia has had centuries of tradition of blending different civilisations and cultures, synthesised in specific spirituality  not to be found in its neighbours, Croatia, Serbia and Montenegro That is why they do not understand Bosnia and continue to exercise violence against it. It is its specific spirituality that makes the Bosnian society specific and indivisible political community and state. That is what has helped it survive.





	In late VI and early VII centuries, Avars and Slavs found what was left of Illyrians and Romans in what is today Bosnian territory. Two hundred years of Avar political organisation left the names ban and zupan. This leads to an assumption that there had been forms of public rule even prior to Porphirogenet’s mention of Bosnia, as there are insufficient sources for times earlier that the first mention of Bosnia as a banate in early XII century.





	There were two forms of state organisation in medieval Bosnia: banate (until 1377) and kingdom (until 1463). Bosnia was an independent state in both forms. Bosnia reached its peak with Ban Stjepan II and King Tvrtko I. Medieval Bosnia was dominated by customary law. Written sources include international contracts, landowners’ charters and inscriptions on tombstones. There were no written laws.





	With its fall under the Ottoman Empire in 1463, Bosnia was territorially organised into sanjaks within the Rumeliya beglerbekluks. Even then, most of the Bosnian territory was within the Bosnian sanjak, and peripheral parts were organised within the sanjaks of  Herzegovina, Zvornik and Klis.





	Following 117 years of such arrangements, in 1580 Bosna was established as a separate province (ayalet), in a territory covering parts of neighbouring states as well. After the Karlovac peace treaty in 1699, the Bosnian ayalet was reduced to the territory of the XV century Bosnian kingdom. Establishment of the Bosnian ayalet in the historical territory of Bosnia contributed to the preservation of the peoples’ awareness of the political and cultural continuity of Bosnia with the medieval Bosnian state, preservation of its integrity and a later renewal of Bosnian statehood (1943).





	In the first half of XIX century, political and historical circumstances resulted in the establishment of  the mutesafirluk of  Herzegovina (18330 and in 1866 the territory was unified into a single Bosnian vilayet. Throughout the 415 years of the Ottoman rule in Bosnia, the country was administered by sanjakbeys subordinated to the beglerbey of Rumeliya, and when it became a separate Ottoman province (ayalet) it was administered by the Sultan’s emissaries, the vezirs.





	Specific legal and political status of Bosnia under the Ottomans was the consequence of its frontier character, conversion to Islam of a large part of its population who called themselves Bosnians of different religions, and the existence of kapetaniyas.





	The Ottoman legal system in force in Bosnia at the time consisted of sharia law (Qur’an and hadis) and state (sultan’s) law, i.e., canonic law defining relations not covered or covered incompletely by the sharia law. Towards the end of the Ottoman rule, in addition to the sharia ones, civil legal institutions and laws were established.





	In the 1878-1918 period, Bosnia and Herzegovina had a sui generis legal existence. There was a forma Ottoman sovereignty over it, and actual administration was executed by the Austro-Hungarian Empire, with the consent of Europe and Turkey.





	Annexation of Bosnia and Herzegovina in 1908 was an illegal take-over of sovereignty from the Ottomans by the Austro-Hungarians, in breach of the Berlin treaty. In order to legitimise the annexation, the Austro-Hungarian Empire bought the rights over Bosnia and Herzegovina from Turkey for two million pounds sterling, thus turning it into a colony. Throughout that time, Bosnia and Herzegovina remained outside the Austro-Hungarian constitutional structure.





	The 1910 Constitution and the Assembly imposed by the emperor never changed the dependent status of Bosnia. Due to the fact that Bosnia was ruled by the crown, i.e. never divided between Austria and Hungary, Bosnia and Herzegovina maintained its integrity within its historical borders.





	During the Austro-Hungarian rule, the Roman law based legal system of the Empire was in force. A set of regulations was passed for and applied in Bosnia only. Despite the 1910 Constitution and its own Assembly, Bosnia never had an autonomous right to pass its own laws. At the time, Bosnian Moslems applied sharia law in matters of inheritance and family relations.





	Together with other South Slavic states under the Austro-Hungarian rule, Bosnia and Herzegovina took part in the creation of the SHS state, which was actually in existence less than two months (6 October to the end of November 1918), and which, together with the Kingdom of Serbia established a new community, the Kingdom of SHS, on 1 December 1918. Thanks to Article 35 of the Vidovdan Constitution, Bosnia preserved its territorial integrity within its historical borders under the Austro-Hungarian rule. It enjoyed elements of autonomy with a seat in Sarajevo until the final establishment of centralist government of the new state. From the 1918 unification until 1929, it can be said that Bosnia with its six regional administrations functioned in a legitimate constitutional system.





	In 1929, for the first time since 1463, the dictatorship of King Alexander broke the territorial integrity of Bosnia and Herzegovina by dividing it into four regions, each including territories of its neighbours. This broke the Bosnian political space in its historical borders, with the intention of ensuring that Bosniaks would not be a majority in any of the regions. In its thousand years, this was the most severe blow against Bosnia as a single political and territorial unit. The next blow was the Cvetkovic-Macek agreement of 26 August 1939, which was a division of Bosnia and Herzegovina between Serbia and Croatia at the expense of Bosniaks. This agreement  never passed the parliamentary procedure due to the outbreak of World War II, and it is officially considered non-existent.





	As a forceful unitary state between 1929 and 1945, the Kingdom of Yugoslavia was an illegal creation of the 1931 Constitution with an improvised legal system created by the use of force and political blackmail of the court. It was therefore possible for the political regime to be completely irresponsible in relation to Bosnia and Herzegovina and Bosniaks.





	Due to political changes in 1941 and active participation of all the three Bosnian peoples in the 1941-1945 Peoples’ Liberation Movement, and their decision to establish a new Yugoslavia on a federal principle, after 480 years, Bosnia and Herzegovina renewed its statehood and the First Session of ZAVNOBIH in Varcar Vakuf (Mrkonjic Grad) on 25 November 1943. Four days later, at the Second Session of AVNOJ on 29 November, representatives of all three Bosnian peoples conveyed the ZAVNOBIH decision that Bosnia and Herzegovina was to be a constituent part of the new Democratic Federal Yugoslavia as one of six equal federal units.





	At the time no decisions were made on the political arrangements in the new state. After the elections (11 November), and the session of the Constitutional Assembly on 29 November 1945, it was decided that Yugoslavia was to be defined as a “federal peoples’ republic”. Thus, Bosnia and Herzegovina as a federal unit had a republic administration. As a state, together with other federal units and with full political legitimity, Bosnia and Herzegovina participated in the administration of the new federal state as the subject of state sovereignty and international law.





	A more intensive introduction of elements of social ideology into its internal arrangements, and especially the introduction of workers’ self-management, resulted in a transformation of Bosnia and Herzegovina from a peoples’ republic into a socialist republic arrangement, dominated by a one-party system, same as in the previous “peoples’ republic” system.





	Socialist legal system consisted of state and self-management law. This system was build in the joint federal parliament and government, and it subordinated state bodies of B&H to the federal ones in issues within the federal state competence. There was, however, considerable “republic” and “self-management” legislation, especially in the fields of economy and services, allowing for the expression of specific features of Bosnian and Herzegovina and for self-management of local communities, companies and institutions.





	An attempt to create such state community whereby Bosnia and Herzegovina, along with other federal units, could have more autonomy and could reach all the federal level decisions by consensus, as provided by the 1974 Constitution, failed as a lasting solution, which is why Yugoslavia dissolved in 1991/1992. Thus, after losing its independence in 1463, 529 years later, on 6 April 1992, Bosnia and Herzegovina was again internationally recognised as politically independent and sovereign state, and it assumed its full status of subject of international law.





	Subsequent political, social and economic changes eliminated the socialist features from its organisation, thus eliminating the “socialist” pre-determiner from its name. The official name was “Republic of Bosnia and Herzegovina”. The Dayton Agreement, singed in Paris on 14 December 1995, removed the attribute “republic”, and the official name of the state is just “Bosnia and Herzegovina”, consisting of two entities with a wide political autonomy.





	The Peace Agreement guarantees territorial integrity of Bosnia and Herzegovina within its internationally recognised borders, state sovereignty exercised by state bodies, and the status of a subject under international law, as well as membership in international organisations. The current legal system was created by the B&H Constitution (Annex IV of the Peace Agreement) supplemented by 15 international conventions and treaties, with the status of a constitutional nor in the B&H legal system. The B&H legal system includes the legal systems of its entities, cantons and municipalities.





	Since Bosnia and Herzegovina has a long historical and political tradition of regional organisation, the best option is to organise it as a federation of cantons in its entire internationally recognised territory, with no national denominators. That is why he current division into entities should be seen as interim. The term Bosnia as a society and a state means an ethnically mixed population in its entire territory, with full respect of national, civil and human rights and freedoms. Without this, it would not be Bosnia as history knew it.





	The colonial name of “Bosnia and Herzegovina”, created during the Austro-Hungarian rule should be changed, and our country should be given back its his
